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Introduction  

Background  

Protecting the welfare of animals is a priority  of the NSW Government. 

In 2018, the NSW Government released the NSW Animal Welfare Action Plan (Action Plan). 

The Action Plan outlines the NSW Government's commitment  to safeguarding animal welfare 

and provid ing a strong regulatory framework that promotes responsible animal ownership 

and care in NSW. 

As part of the Action Plan, the NSW Government is modernising the policy and legislative 

framework for animal welfare in NSW. To achieve this, we are looking  for opportunities  to 

streamline and strengthen animal welfare laws, and for ways to make them easier to 

understand and follow. 

The science behind animal welfare has evolved since the Prevention of Cruelty to Animals Act 

1979, the Animal Research Act 1985 and the Exhibited Animals Protection Act 1986 were 

introduced  around 40 years ago, and so have community  expectations. The existing laws 

have been modified  and added to over the years, resulting in the unnecessarily complex and 

prescriptive system in place today. 

About  this  document  

In February 2020, the NSW Government released the NSW Animal Welfare Reform ð Issues 

Paper (Issues Paper) to seek public feedback on the key issues around NSWõs current animal 

welfare laws. We received over 1,100 submissions and survey responses during  the 

consultation period from a wide range of community  members and stakeholders. Using this 

feedback, we have identified  a range of opportunities  to better  provide for the care and 

protection  of animals. 

This NSW Animal Welfare Reform ð Discussion Paper (Discussion Paper) has been developed 

based on the feedback from the community and stakeholders. The Discussion Paper provides 

an outline  of proposed changes to the laws, explains their intended effect, seeks feedback on 

these proposed changes, and provides the opportunity for the community to have their say 

on the shape of new animal welfare laws. 

This Discussion Paper outlines the key proposed changes and enhancements to the existing 

laws. These proposals have been developed to be consistent with the Five Freedoms and Five 

Domains models of animal welfare, and to reflect best practice in constructing modern  

legislation. Where elements of the existing laws are effective, the intent  of those provisions is 

proposed to continue under the new laws. As a result, these provisions have not been 

specifically covered by this Discussion Paper. 
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Further opportunities for consultation  

The feedback we receive on the Discussion Paper will be used to refine the proposed changes 

and inform t he drafting of the new laws. 

 

Have your say  

The NSW Government is seeking public feedback on the Discussion Paper. You are welcome 

to comment on as many or as few of the proposals as you like. Additionally, p lease feel free 

to provide any other ideas or comments that are not specifically considered by the Discussion 

Paper. 

To have your say, fill out our online survey  or send a submission to 

animalwelfare.submissions@dpi.nsw.gov.au 

  

Review of current legislation

Consultation on Issues Paper

Proposals development

Consultation on Discussion Paper

Drafting of legislation

New legislation introduced

Consultationon Exposure Draft Bill

Reform Process

https://forms.office.com/r/QsMuYDYwJS
mailto:animalwelfare.submissions@dpi.nsw.gov.au
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Consultation  to  date 

Outcomes  from  Issues Paper public  consultation  
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Targeted  consultation  

We have also worked closely with a selection of key stakeholders to test the proposals 

outlined  in this paper. We acknowledge that there is a large and diverse range of 

stakeholders with an interest in animal welfare, and it has not been possible to individually 

consult with all stakeholder groups in developing this Discussion Paper. These stakeholders 

were chosen because they have a legislated role related to animal welfare or to provide 

balanced stakeholder representation. 

Box 1 ð Key stakeholders  included  in  targeted  consultation  

¶ Animal Care Australia 

¶ Animal Research Review Panel 

¶ Animal Welfare League NSW 

¶ Australian Veterinary Association 

¶ DOGS NSW 

¶ Exhibited Animals Advisory 

Committee 

¶ Greyhound Welfare Integrity 

Commission 

¶ NSW Farmers Association 

¶ NSW Police Force 

¶ RSPCA NSW 

¶ Veterinary Practitioners Board of 

NSW 
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Summary of  proposals 

Section 1: 

Scope and 

Definitions  

Proposal 1  Replace the existing laws with a single, modern Act 

Proposal 2  Update the objects of the Act 

Proposal 3  Update the definition  of animal 

Section 2: 

Offences  and 

Penalties  

Proposal 4  Introduce a minimum  care requirement 

Proposal 5  Update the definition  of cruelty 

Proposal 6  Introduce new offences and enhance existing offences 

Proposal 7  Clarify prohibited  and restricted procedures 

Proposal 8  Provide certainty for lawful activities 

Proposal 9  
Introduce a modern penalties framework with increased 

penalties 

Section 3: 

Authorised  

Officers  

Proposal 10  
Provide authorised officers with new powers to administer 

sedatives and/or pain relief to animals 

Proposal 11  Enhance authorised officer powers of entry 

Proposal 12  
Provide Local Land Services and council officers with powers in 

critical situations 

Section 4: 

Enforcement  

Arrangements  

Proposal 1 3 Consider enforcement arrangements 

Proposal 1 4 Improve oversight of animal welfare enforcement activities  

Proposal 1 5 
Amend timeframes and processes related to enforcement 

agency rehoming of animals 

Proposal 1 6 
Standardise statutory limitation period s and authority to 

prosecute provisions 

Section 5: 

Miscellaneous  
Proposal 17 

Broaden the application of Stock Welfare Panels and improve 

their functioning  

Proposal 18  Further improve the functioning of court orders   

Proposal 19  Establish licensing schemes and committees in the Regulation 

Proposal 20  
Make other minor  amendments to improve understanding and 

retain elements of the existing legislation that are effective 
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Section 1: Scope and Definitions  

Proposal  1 ð 

Replace the  existing  laws with  a single,  modern  Act  

In NSW, animal welfare is predominantly  protected  by the Prevention of Cruelty to Animals 

Act 1979 (POCTAA). Additionally,  the Animal Research Act 1985 (ARA) and Exhibited Animals 

Protection Act 1986 (EAPA) provide additional oversight of the animal research and exhibited 

animals industries, respectively. Finally, the Crimes Act 1900 contains the most serious animal 

cruelty offences. 

We propose replacing POCTAA, ARA and EAPA 

with a single, modern animal care and 

protection law . The proposals in this paper, 

along with retained elements of POCTAA, ARA 

and EAPA that are effective, would form the 

new Act. The Crimes Act 1900 offences would 

continue to remain separate, reflecting their 

severity. 

We have heard through  consultation that the 

relationship between POCTAA, ARA and EAPA 

is confusing, so replacing them with a single Act would help to simplify the laws and reduce 

overlap. 

There are other laws in NSW that relate to animals but are not specifically about animal 

welfare ð such as the Companion Animals Act 1998, the Biodiversity Conservation Act 2016, 

and racing-related Acts. These Acts are not in the scope of this reform project ; they will 

continue to apply  separately. 

It is important  to note that the new laws are proposed to apply to all animals (where they 

meet the definition  of animal ð see Proposal  3) unless the new laws provide a specific 

exemption or defence. This includes situations where treatment  of animals is also subject to 

another, separate law. 

For example, a greyhound racing participant  would still have to comply with the new laws, 

even though  they also have obligations  under the Greyhound Racing Act 2017. Similarly, 

people would have to treat native animals in accordance with the new laws ð even if that 

animal is also protected  by the Biodiversity Conservation Act 2016. 

Discussion Questions  

1. Do you have any comments on the proposal to replace POCTAA, ARA and EAPA with 

a single, modern animal care and protection law? 

  

òThe existence of multiple  acts with 

differing  objectives adds complexity for 

people working in the field of animal 

welfare [ê] Simplifying and improving  

consistency in the legislation and across 

jurisdictions can only benefit  legislative 

efficiency and improve the ability of those 

on the ground  to do their jobs effectively.ó 

- Survey Respondent #19 
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Proposal  2 ð  

Update  the  objects  of  the  Act  

Objects outline the purpose of a piece of legislation and are used by the courts and others to 

help understand what the laws are intended to achieve and to interpret the intended 

meaning of specific provisions. 

The feedback we received on the Issues Paper indicated that the current objects of the laws 

are not effective in explaining the purpose of the laws, nor communicating  how the laws will 

achieve that purpose. 

The proposed objects of the new laws focus on reflecting the intent  of the policy proposals 

included in this document ð describing the intended purpose of the laws and explaining how 

the content of the laws will achieve this. Some examples of what the proposed approach may 

look like in practice are outlined  below: 

Potential  object s 

Protect  animals  from  unreasonable  or  unnecessary harm  by:  

¶ establishing unacceptable welfare outcomes 

¶ prohibiting  certain actions or activities that are always cruel 

¶ restricting when, and by whom, certain activities may be 

performed. 

Provide  for  the  care and protection  of  animals  by: 

¶ setting a minimum  care requirement that establishes a baseline 

of acceptable conduct for the treatment  of animals . 

Establish a framework  for  risk -based licensing  of : 

¶ scientific or educational use of animals (consistent with the 

principles of replacement, reduction and refinement)1 

¶ use of animals for exhibition (particularly animals with complex 

care requirements). 

 

Discussion Questions  

2. Do the proposed objects clearly and effectively explain the purpose of the new laws? 

3. Do you have any comments on the proposal to update the objects of the new laws? 

  

 

1 The principles of replacing animals with other methods of research, reducing the number of animals used in 

research, and refinement of techniques used to minimise adverse impacts on animals are known as the ô3Rsõ. 

These are internationally accepted as providing a framework for decision -making in the use of animals for 

research and teaching. The 3Rs underpin the Australian code for the care and use of animals for scientific 

purposes. 
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Proposal  3 ð  

Update  the  definition  of  animal  

The definition of animal is critical in establishing exactly which species are intended to be 

protected  by the provisions of the new laws. 

The current definition  of animal includes all vertebrate species (other than humans), and also 

includes crustaceans ð but only when at a place where food is prepared or offered for 

consumption, such as a restaurant. 

As part of the new laws, we propose to extend 

this definition,  broadening the kinds of animals 

that are protected  by law. This proposed 

definition  will: 

¶ continue to include members of 

vertebrate species, such as: 

o amphibians 

o birds 

o fish 

o mammals (other than humans) 

o reptiles 

¶ include decapod crustaceans (e.g. crabs, lobsters) at all times 

¶ include cephalopods (e.g. octopuses, squids). 

The proposed changes improve alignment with the Australian code for the care and use of 

animals for scientific purposes, as well as other jurisdictions in Australia and overseas. 

Consultation on the definition  of animal showed overwhelming support for change, with over 

85 per cent of people who responded to the survey question support ing the inclusion of 

cephalopods and crustaceans. 

To ensure that the lawful activity of fishing is not unintentionally affected by this change, we 

will also introduce a provision that c larifies that using a live fish, cephalopod or decapod 

crustacean as bait is not an offence (see Proposal 8 ). 

Discussion Questions  

4. Do you have any comments on the proposal to update the definition of animal?  

  

òThere is considerable scientific evidence 

that cephalopods have the physiological 

capacity to experience pain. While the 

situation with crustaceans is possibly more 

open to scientific debate, our 

understanding of consciousness and pain 

perception is rapidly evolving and this 

should be taken into  account when 

framing new animal welfare legislation.ó 

- Survey Respondent #37 



NSW Animal Welfare Reform ð Discussion Paper 

11 | NSW Department of Primary Industries, July 2021  

Section 2: Offences and Penalties 

Proposal  4 ð 

Introduce  a minimum  care requirement  

We propose introducing a  minimum  care requirement that will take some existing parts of 

POCTAA relating to the failure to provide food, drink, shelter, and veterinary treatment, and 

reframe them as positive obligations . This will explain, as clearly as possible, the animal care 

and protection  outcomes that a person must achieve when looking  after an animal. This 

approach is consistent with contemporary animal welfare science, including the Five 

Freedoms. 

Under the proposed approach, a person would be committing an offence if they fail to take 

reasonable steps to meet the minimum care requirement. This means that people would not 

be committing an offence if they have taken the steps a reasonable person would have been 

expected to take to meet the minimum care requirement but were unable to meet those 

requirements because of circumstances beyond their control (for example, during a bushfire 

or flood ). 

The proposed minimum  care requirement includes obligations  to: 

¶ provide appropriate and adequate food  and drink 

¶ provide appropriate and adequate shelter 

¶ provide for the treatment of disease or injury (including timely provision of veterinary 

treatment where needed) 

¶ provide for appropriate or necessary confinement, and appropriate exercise that 

considers behavioural needs 

¶ appropriately  handle and transport  animals. 

These obligations would be designed in a way that is flexible regarding the needs of different 

species of animals and considers the appropriate context  around the level of human 

intervention required to meet those needs . 

Where a failure to meet the minimum  care requirement is particularly severe (for example, 

cases of neglect), the enforcement agencies will be able to bring stronger charges like cruelty, 

aggravated cruelty, or serious cruelty as the situation requires. This provides a clear escalation 

of offences to respond appropriately based on the severity of the situation. 

Feedback on the Issues Paper showed support  for this idea ð nearly 90 per cent of people 

who responded to our survey question about the minimum  care requirement were 

supportive of such a concept being introduced. Other jurisdictions in Australia (e.g. 

Queensland) and other countries have established similar provisions in their laws. 

Discussion Questions  

5. Does the proposed minimum care requirement make it easier to understand a 

personõs obligations when caring for animals? 

6. Do you have any comments on the proposal to introduce a minimum care 

requirement? 
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Proposal  5 ð  

Update  the  definition  of  cruelty  

It is currently an offence under POCTAA to commit  an act of cruelty, and this will remain the 

case under the new laws. However, we propose clarifying the definition of cruelty. We 

propose that cruelty should clearly explain unacceptable actions and outcomes when 

interacting with animals. When this approach to cruelty is included alongside the minimum 

care requirement outlined above, it forms the basis of a robust, outcomes-focused 

framework that escalates in severity to provide for the care and protection  of animals. 

Most of the updates we are proposing to the 

definition  of cruelty are about improving  clarity 

and understanding, rather than being major 

policy changes. This reflects the feedback we 

received on the Issues Paper, where most 

responses indicated that the current definition  

was working well ð typically only proposing  

minor amendments. 

The current definition  is not clear on whether psychological suffering can be considered 

cruelty, though  it makes some reference to it by using the terms ôtormentingõ, ôterrifyingõ and 

ôinfuriatingõ an animal. We propose that the new laws will specifically acknowledge 

psychological suffering in the definition  of cruelty, in addition to the current provisions 

around pain and physical suffering. This would make sure that the new laws are as clear as 

possible in explaining expectations around the treatment of animals. 

Related to this, the definition  of cruelty will be updated to refer to ôharmõ instead of ôpainõ to 

be consistent with the language used in other legislation, like the Biodiversity Conservation 

Act 2016. 

This leads to a proposed definition  of cruelty of: 

 Any act or omission resulting in an animal being unreasonably or unnecessarily: 

¶ harmed (which includes being inflicted with pain, caused distress, or caused physical 

or psychological suffering) 

¶ beaten, kicked, killed, drowned, wounded, pinioned, mutilated, maimed, abused, 

tormented,  tortured,  terrified  or infuriated  

¶ over-loaded, over-worked, over-driven, over-ridden or over-used 

¶ exposed to excessive heat or excessive cold. 

The proposed definition  of cruelty retains the current qualifiers ôunnecessarilyõ and 

ôunreasonablyõ to ensure there is sufficient flexibility  in the new laws to allow courts to 

appropriately  consider the facts of individual cases ð particularly in scenarios not explicitly 

described in legislation. We propose removing the qualifier ôunjustifiablyõ, following  public 

feedback that any act or omission could be interpreted  as ôjustifiedõ if a person provides a 

reason, irrespective of whether that reason is appropriate. 

The new laws will outline a handful of narrow defences to ensure that activities that are 

intended to remain lawful are not unintentionally considered to constitute cruelty to an 

animal (for more information on these, see Proposal 8 ). 

òThe current definition  [of cruelty] touches 

on psychological suffering but  doesnõt 

make it clear enough to effectively 

enforce.ó 

- Respondent #54 
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As mentioned in Proposal 4  above, the impact of neglect on an animal is proposed to fall 

into the definition of cruelty . Where a failure to take reasonable steps to meet the minimum 

care requirement has resulted in harm to the animal  ð such as in cases of neglect ð this could 

satisfy the definition of cruelty and be escalated to a cruelty charge. 

Existing POCTAA offences that prohibit  certain actions or activities are proposed to be 

retained either as part of the revised cruelty offence (e.g. current prohibitions on game parks) 

or as a standalone offence where a higher penalty is appropriate (e.g. administering poisons, 

live baiting  and animal fighting).  

The laws propose retaining the existing approach to aggravated cruelty as currently outlined  

in POCTAA, where higher maximum penalties are available in cases where an act of cruelty 

results in the death, deformity,  permanent disablement or permanent injury of an animal, or 

results in circumstances where it is cruel to keep the animal alive. The two most serious 

animal cruelty offences ð reckless serious animal cruelty and intentional  serious animal 

cruelty ð are proposed to be retained in the Crimes Act 1900. 

A more detailed description of the offence structure is included at Appendix A . 

Discussion Questions  

7. Does the proposed definition of cruelty clearly communicate what constitutes 

unacceptable conduct? 

8. Do you have any comments on the proposal to update the definition of cruelty?  
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Proposal 6 ð  

Introduce new offences and enhance existing offences  

The feedback we received through public consultation and from stakeholders identified some 

gaps in the current laws and gaps in existing offences. 

Enhanced offence  ð animal fighting and greyhound live baiting  

The existing offences around animal fighting implements, animal fighting, bull -fighting and 

greyhound live baiting (sections 17, 18, 18A and 21 of POCTAA) are proposed to be 

consolidated into a single animal fighting and greyhound live b aiting offence to streamline 

the current laws. The penalty for this consolidated offence will increase to be aligned to 

aggravated cruelty to reflect the severity of the se offences. 

This consolidated offence proposes carrying across the provisions of the current offences and 

broadening them to address gaps related to animal fighting  that were raised during 

consultation on the Issues Paper. In addition to the current scope of the existing offences, t he 

consolidated offence would also prohibit:  

¶ the keeping or selling of animals for the purpose of fighting  or training for fighting  

¶ the use, possession, manufacture or transport of implements intended for use in 

animal fighting  or in training an animal for fighting  

¶ being present at a place where preparations are being made for animal fighting . 

Enhanced offence ð tethering  

Feedback from enforcement agencies and the community  is that the current tethering 

offence is not functionin g as intended and requires changes. We propose including further 

specific guidance on tethering, which is missing from the current laws. For example, in 

assessing whether a tethering  offence has been committed, consideration will be given to 

whether the animal can access appropriate food, water and shelter; whether the animal is 

appropriately protected from harm;  the method, form or length of the tether  being used to 

tether the animal; the period of time for which the animal is tethered . 

New offence ð dogs  in vehicles  

We also propose that the new laws will introduc e specific guidance on the transport of dogs  

in vehicles in certain situations. This would mean that a person must not leave a dog 

unattended in a hot vehicle or transport a dog on the tray of  an open-backed vehicle in hot 

weather unless some form of insulating material is available to provide protection from the 

hot metal surface of the tray. 

This new offence would also carry across the current provisions at section 7(2A) of POCTAA 

relating to  the transport of unrestrained dogs in open -backed vehicles on public roads which 

includes an exemption for transporting dogs being used to work livestock.  

Consideration will be given to the ambient temperature  and length of time in assessing 

whether an offence has been committed. 

New offence ð production or distribution of animal cruelty material  

We propose to introduce a new offence for producing or disseminating animal cruelty 

material. This is intended to include things like a person selling videos of dog fighting, 

distributing animal crush videos, or creating and sharing a video of them swallowing live 
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goldfish on social media. This will complement other offences that currently criminalise the 

sharing of indecent material and prohibit the cruel activities depicted within the material . 

The NSW Government is working to ensure that this new offence does not have any 

unintended consequences ð for example, so it does not capture things like recording animal 

welfare issues or sharing such recordings for the purpose of reporting a suspected offence . 

This may need to be achieved by including  specific exemptions within the offence. The 

penalty for this offence is proposed to be aligned to cruelty to reflect the severity of the 

offence ð noting that charges can also be laid for the offences depicted within the material . 

New offence ð prohibited and restricted items  

We propose introducing a new provision that would prohibit a person from possessing 

and/or using  certain items on animals that result in poor welfare outcomes or restrict the use 

of certain items to a limited set of circumstances. 

The specific items would be prescribed in Regulation and is proposed to include updated 

versions of existing POCTAA provisions that prohibit or restrict the use of electrical devices 

and certain traps. 

This new provision would allow the NSW Government to prohibit the use of certain items if 

new products that cause harm to animals come onto the market or if new scientific evidence 

of the impacts on animals of existing items comes to light.  

The community will have the opportunity to provide feedback on this section of the new 

animal welfare framework as part of consultation on the Regulation. 

Discussion Questions  

9. Do you have any comments on the proposed new and enhanced offences? 

10. Do you have any comments on appropriate exemptions that should  apply to the 

proposed new offence of production or distribution of animal cruelty material?  
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Proposal  7 ð 

Clarify  prohibited  and restricted  procedures  

POCTAA currently includes offences related to undertaking certain prohibited  procedures on 

animals, and places restrictions on the circumstances in which some other procedures may be 

performed. We propose to retain this approach in the new laws but to bring together the 

existing provisions into one location to make them easier to understand. 

The current set of procedures and their existing categorisation are outlined  below. The 

specifics of prohibited  and restricted procedures, including the category and the 

circumstances in which they may be performed, are subject to further  review and 

consultation, and we will seek advice from the independent  Animal Welfare Advisory Council. 

Prohibited  Procedures   

(never permitted)  

Restricted  Procedures   

(permitted  only in prescribed circumstances) 

¶ Docking the tail of a horse, bull, ox, 

bullock or steer 

¶ Cropping the ears of a dog 

¶ Pin-firing an animal 

¶ Tail nicking a horse 

¶ Grinding, trimming or clipping the teeth 

of sheep (currently ôrestrictedõ, but no 

associated prescribed circumstances) 

¶ Performing a clitoridectomy on a 

greyhound (currently ôrestrictedõ, but no 

associated prescribed circumstances) 

¶ Firing or hot iron branding the face of an 

animal (currently ôrestrictedõ, but no 

associated prescribed circumstances) 

¶ Docking the tail of a cow, heifer, or 

female calf (in prescribed circumstances) 

¶ Debarking a dog (in prescribed 

circumstances) 

¶ Declawing a cat (in prescribed 

circumstances) 

¶ Docking the tail of a dog (in prescribed 

circumstances) 

¶ Pinioning a birdõs wings (in prescribed 

circumstances) 

Depending on the specific procedure, the prescribed circumstances may outline that the 

procedure may only be undertaken by certain people (e.g. veterinary practitioners), if it is in 

the interests of the animalõs welfare (e.g. to treat injury or disease), or if there is no alternative 

to the procedure (e.g. the animal would otherwise have to be euthanased). Some of the 

current ôrestrictedõ procedures do not have any prescribed circumstances in which they are 

permitted, meaning they are effectively prohibited.  

Restricted procedures currently come with a requirement to keep records related to those 

procedures being performed. We propose retaining this requirement.  

These procedures are not  intended as an exhaustive list. Performing other, unlisted 

procedures on animals may still constitute an offence if they cause unnecessary or 

unreasonable harm to an animal (that is, if performing  the procedure results in an outcome 

that is considered cruelty ð see Proposal  5). 

In addition, certain procedures are considered ônormal husbandry proceduresõ and are 

permitted under section 24(1)(a) of POCTAA, as long as the person performing the procedure 

causes no unnecessary pain to the animal (e.g. ear tagging). The inclusion of normal 
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husbandry procedures in the animal welfare framework provides certainty to the community 

that it is not an offence to undertake normal  animal husbandry activities in a way that causes 

no unnecessary pain to animals. The list of procedures will be reviewed to ensure it continues 

to reflect normal animal husbandry practices. Scientific advice will be also sought from the 

independent  Animal Welfare Advisory Council. 

Further consultation  

The prescribed circumstances for restricted procedures and the husbandry practices are 

proposed to be included in the Regulation, which will allow the new laws to keep pace with 

evolving science, community expectation and industry practices. The community will have the 

opportunity to provide feedback on this section of the new animal welfare framework as part 

of consultation on the Regulation.  

Discussion Questions  

11. Do you have any comments on prohibited and restricted procedures? 
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Proposal  8 ð 

Providing  certainty  for  lawful  activities  

POCTAA includes provisions that function  as ôdefencesõ to provide certainty for lawful 

activities. This is intended to clearly communicate the circumstances in which those activities 

are permissible ð avoiding confusion. We propose retaining these provisions in the new laws, 

with minor amendments to improve understanding of how they are intended to apply. 

During consultation some stakeholders registered their concerns with these defences ð 

raising issues that defences provide broad-ranging exemptions that allow people to mistreat 

animals. 

The proposed defences apply only in very narrow situations, and most include qualifiers that 

mean the defence does not  apply if a person causes unnecessary harm to the animal. 

The defences proposed under the new laws include: 

¶ anything done for the purpose of hunting, shooting, snaring, trapping, catching or 

capturing an animal, as long as doing  so causes no unnecessary harm2  

¶ otherwise destroying an animal for the purpose of producing  food, as long as doing  

so causes no unnecessary harm 

¶ destroying an animal or preparing an animal for destruction  in accordance with a duty 

or power established by another law, as long as doing  so causes no unnecessary harm 

(e.g. destroying a pest animal in accordance with a standard operating  procedure, in 

compliance with the general biosecurity duty under the Biosecurity Act 2015) 

¶ destroying or preparing an animal for destruction  in accordance with the Jewish (or 

another prescribed) religion 

¶ feeding a predatory animal with live prey, where the live prey is of a species normally 

included in the predatorõs diet and it is necessary for the predatory animalõs survival 

(e.g. where the animal will not  eat pre-killed meat) 

¶ undertaking animal research activities in accordance with the conditions of an animal 

research licence or project approval (see Proposal 19 ) 

¶ undertaking certain prescribed husbandry practices, as long as doing  so causes no 

unnecessary harm (see Proposal 7 ) 

¶ using a live fish, decapod crustacean or cephalopod as bait or as a lure to take, or 

attempt to take , fish. 

To minimise the risk of inconsistency arising, these defences could also apply to the serious 

animal cruelty offences under the Crimes Act 1900. 

Discussion Questions  

12. Do you have any comments on the proposal to clarify how defences are intended to 

apply to give certainty to lawful activities? 

13. Do you have any comments on applying these proposed defences to the serious 

animal cruelty offences under the Crimes Act 1900? 

 

2 Note: This defence would not apply in situations where a provision exists to prohibit certain forms of hunting, 

shooting, snaring, trapping, catching or capturing an animal (for example, the current prohibitions on  game 

parks at s19A of POCTAA, and the use of certain types of traps at s23 of POCTAA). 
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Proposal  9 ð 

Introduce  a modern  penalties  framework  with  increased penalt ies 

In June 2021, the NSW Government passed legislation to increase penalties for key animal 

welfare offences under POCTAA. This new legislation marked an interim step ahead of the 

broader review of animal welfare offences and penalties occurring through  this reform 

project. 

Feedback from public consultation has shown that current penalties are out of step with 

community  expectations, and that there is clear support  to increase penalties under the new 

laws. 

Penalty amounts for all offences across the new laws have been reviewed in line with a set of 

principles. These principles are that penalties must be: 

¶ a sufficient deterrent to a person committing  the offence 

¶ proportionate  to the severity of the offence 

¶ in line with community  expectations 

¶ comparable to other jurisdictions. 

In the new laws, we propose structuring  offences within  an escalating category model to 

ensure that penalties for offences are applied across the new laws in a consistent way and 

similar offences are aligned, and that increasingly severe offences can attract increasingly 

severe penalties (see the table below). This approach to structuring  offences is similar to 

other modern legislation, including the Biosecurity Act 2015. 

The proposed penalty amounts are based on the amounts established by the Prevention of 

Cruelty to Animals Amendment Act 2021. 

Category  
Example 

(not exhaustive) 

Maximum Penalty ð 

Individual  

Maximum Penalty ð 

Corporation  

Crimes Act  

Intentional serious 

animal cruelty 
5 years imprisonment N/A 

Reckless serious 

animal cruelty 
3 years imprisonment N/A 

Category 1  Aggravated cruelty 
$110,000 and/or  

2 years imprisonment 
$550,000 

Category 2  Cruelty 
$44,000 and/or  

1 year imprisonment 
$220,000 

Category 3  
Minimum care 

requirement 

$16,500 and/or  

6 months imprisonment  
$82,500 

Category 4  
Fail to comply with 

written notice  
$5,500 $27,500 

Category 5  
Fail to provide name 

and address 
$2,750 $13,750 
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Aside from the more serious offences under the Crimes Act 1900, all offences will remain 

summary offences, typically heard in the Local Court. Maximum penalties for summary 

offences in NSW generally do not exceed two years imprisonment . The more serious animal 

cruelty offences under the Crimes Act 1900 are indictable offences, meaning higher maximum 

penalties can be applied.3 

A complete list of offences is included at Appendix  A. 

Discussion Questions  

14. Do you have any comments on the proposal to establish a consistent penalties 

framework? 

15. Do you have any comments on the detailed breakdown of offences included at 

Appendix A? 

  

 

3 Summary offences are usually heard by a Magistrate in the Local Court (usually allowing for proceedings to be 

completed more quickly), whereas trials for indictable offences often involve a judge and jury. Offences under 

the new animal care and protection laws will be summary offences, while the serious animal cruelty offences 

under the Crimes Act 1900 may be dealt with either way (depending on the severity of the case and the 

preference of the prosecutor). 



NSW Animal Welfare Reform ð Discussion Paper 

21 | NSW Department of Primary Industries, July 2021  

Section 3: Authorised  Officers 

Proposal  10 ð 

Provide  authorised  officers  with  new powers  to  administer  sedatives 

and/ or pain relief  to  animals  

The powers currently available under POCTAA provide that inspectors may only relieve an 

animalõs immediate suffering by euthanasing the animal or by organising for it to be 

provided with veterinary treatment . In situations where veterinary treatment is not 

immediately available, inspectors do not have the power to administer sedatives or pain relief 

to minimise the animalõs immediate suffering until the animal can receive appropriate 

veterinary treatment. 

This may result in suboptimal  animal welfare outcomes if inspectors are unable to administer 

sedatives or pain relief that would enable an animal to be subsequently treated, and instead 

must euthanase the animal. 

For example, under current laws, if an animal was injured in a remote location where a 

veterinary practitioner is not immediately available, inspectors would be unable to treat the 

animal with sedatives or pain relief and instead may be forced to euthanase it. 

The new laws propose to close this gap by allowing for trained authorised officers to 

administer sedatives or pain relief, where doing so will subsequently allow the animal to be 

treated by a veterinary practitioner . Before using this power, individual authorised officers will 

need to be appropriately trained and be approved by the Ministry  of Health, as the Ministry  

of Health regulate access to controlled  substances under the Poisons and Therapeutic Goods 

Act 1966. This is not intended as a substitute for seeking appropriate veterinary treatment. 

Discussion Questions  

16. Do you have any comments on the proposal to allow authorised officers to 

administer sedatives or pain relief? 
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Proposal  11 ð 

Enhance authorised  officer  powers  of  entry  

Explaining current entry powers  

Under the current three Acts, inspectors have significantly different  powers of entry to 

premises. In the new laws, we propose to align these powers to ensure they are consistent for 

all authorised officers appointed  under the new framework, while still providing  appropriate 

safeguards for individual rights and privacy. 

Currently, inspectors under POCTAA may enter any land ð other than dwellings ð for the 

purpose of exercising their functions if they suspect, on reasonable grounds, that an offence 

has been committed , is being committed or is about to be committed . Inspectors may only 

enter dwellings with the permission of the occupier, in accordance with a search warrant, or 

for the express purpose of providing urgently  required care to an animal. 

Where the land is used for certain commercial purposes (such as saleyards) or for the 

purpose of conducting an animal trade, slightly different powers of entry currently apply. In 

these circumstances, POCTAA inspectors may enter land ð other than dwellings ð to ensure 

that the provisions of the Act or regulations or prescribed Standards are being complied with . 

This does not require the need for reasonable suspicion of an offence. 

The EAPA currently allows inspectors to enter licensed animal display establishments or any 

other place ð other than dwellings ð if the inspector suspects, on reasonable grounds, that a 

provision of the Act or the regulations has been or is being contravened. An inspector may 

only enter a dwelling either with permission of the occupier or under a search warrant. 

The ARA currently allows inspectors to proactively enter the designated land of an accredited 

research establishment or the designated land in relation to an animal research authority or 

animal supplierõs licence. However, a search warrant is required to enter any part of that land 

that is used for residential purposes. 

Proposed enhancements to entry powers  

The concept of an animal trade, mentioned above, has caused concern and confusion with 

some stakeholders. Under the new laws, we propose to enable compliance, where 

appropriate, through othe r, less complex means that are not linked to the concept of an 

animal trade. 

Providing powers of entry that allow for earlier 

intervention can empower authorised officers to 

provide advice and direction with the aim of  

preventing poor animal welfare situations from 

arising or worsening. Entry powers also enable 

authorised officers to conduct licensing audits, 

follow up after issuing a Direction Notice , check that 

a court order  is being complied with , or ensure a 

disqualified person is complying with the terms of 

their disqualification . This enables a more effective  

approach to protecting the welfare of animals.  

Naturally, these powers must be limited such that they can only be used appropriately  and 

must be balanced against their imposition on a personõs privacy and property right s. 

òNot all non-compliance comes from a 

deliberate act of cruelty but may arise from 

ignorance, in which case education and 

support are valuable (and possibly more 

effective than a simple fine or prosecution). 

The capacity to follow up on a directive is 

vitaló 

- Respondent #89. 
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The proposed model of entry powers has been based on existing NSW legislation4, and is 

outlined in the table below:  

Type of Land Power  Rationale  

Dwelling  / 

residence 

Enter with a warrant or the 

consent of the occupier. 

Entry to a dwelling or residence is 

the most significant imposition on a 

personõs privacy, and therefore 

requires either consent or the level of 

scrutiny provided by a warrant. 

This is a standard approach across 

NSW legislation. 

Premises (other 

than a dwelling)  

Enter with a warrant or the 

consent of the occupier 

OR 

Enter at any time on reasonable 

suspicion of an offence 

OR 

Enter at any reasonable time to 

check compliance with a 

Direction Notice , court order , or 

disqualification 

OR 

Enter at a reasonable time for 

the purpose of ensuring 

compliance, on reasonable 

suspicion that any industrial, 

agricultural, commercial (i.e. 

relating to the sale or trade of 

animals) or licensed activity (i.e. 

animal research or animal 

exhibition) is being carried out  

in respect of an animal on the 

premises. 

Entry to premises other than a 

dwelling has a lower imposition on 

privacy than entry to a dwelling. 

Enabling entry where an offence is 

suspected or a Direction Notice or 

court order has been applied strikes 

a balance between empowering 

authorised officers to exercise their 

functions and meeting reasonable 

expectations of privacy. 

Entry to premises where there is a 

reasonable suspicion that an 

industrial, agricultural, commercial or 

activity licenced under the new laws 

is being carried out in respect of an 

animal, for the purpose of checking 

compliance, has the lowest level of 

imposition on priva cy.  

Many premises within this category 

are ordinarily open to the public (e.g. 

pet shops, zoos), or are otherwise 

regulated (e.g. abattoirs). 

Reasonable suspicion of 

commerciality could be based on 

factors like the size or complexity of 

facilities, evidence of animals being 

sold or transported from the 

premises, or other relevant 

considerations. 

 

4 Namely the Protection of the Environment Operations Act 1997 and the Environmental Planning and Assessment 

Act 1979 
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Note: Powers currently available under POCTAA that allow entry to premises (including a 

dwelling) for the purpose of providing  urgently required care to an animal are proposed to 

be retained, in addition to the powers outlined above . This power of entry  cannot be used for 

investigative or evidence-gathering purposes ð it exists exclusively to enable authorised 

officers to provide care to animals where it is urgently required. 

Discussion Questions  

17. Do you have any comments on the proposal to amend powers of entry to better 

support compliance? 
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Proposal  12 ð 

Provide  Local Land Services and council officers  with  powers  in  

critical  situations  

We propose making changes to powers to address animal welfare issues in critical situations. 

These are powers that would only be available in certain critical situations and only used to 

alleviate suffering (i.e. they are not investigative or evidence-gathering powers). 

Currently, inspectors under POCTAA have powers to address animal welfare issues arising 

from critical situations, such as bushfires and animal transport  truck accidents. It is important 

to take effective and timely action to safeguard the welfare of animals in these situations. 

During critical situations, certain appropriately trained Local Land Services (LLS) and council 

officers may be called upon to assist authorised officers or other agencies with responsibility 

for animals ð particularly in rural or regional areas where they may be able to respond more 

quickly than enforcement agency authorised officers. The new laws propose providing 

specific powers to LLS officers and certain council officers to relieve pressure on other 

agencies (e.g. the enforcement agencies or the National Parks and Wildlife Service), with the 

aim of improving welfare outcomes.  

We propose that the new laws: 

¶ enable certain appropriately trained LLS officers to humanely euthanase livestock and 

native animals in critical situations where it would be cruel to keep the animal alive, 

and to enter private land (other than a dwelling) to do so 

¶ enable certain appropriately trained council officers to humanely euthanase livestock 

in critical situations where it would be cruel to keep them alive. 

To ensure that appropriate safeguards are put in place regarding how these powers are 

utilised, LLS and council officers will need to undergo relevant training  before being able to 

exercise these powers. 

Discussion Questions  

18. Do you have any comments on the proposal to allow certain appropriately trained 

LLS or council officers to exercise a limited set of powers to care for animals in 

critical situations? 
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Section 4: Enforcement  Arrangements  

Proposal  13 ð 

Consider enforcement arrangements  

The current animal welfare laws in NSW have a range of associated enforcement 

arrangements. For example, POCTAA is currently administered by the NSW Department of 

Primary Industries (NSW DPI) but enforced by the NSW Police Force and two approved 

charitable organisations ð RSPCA NSW and Animal Welfare League NSW (AWL NSW). 

Greyhound Welfare Integrity Commission (GWIC) inspectors also have enforcement powers 

under POCTAA. In contrast, the ARA and EAPA are both administered and enforced by NSW 

DPI. 

This current approach reflects the different needs of each law ð POCTAA has a broader scope 

and greater investigative requirements than the ARA and EAPA, which are predominantly 

licensing schemes. Under the proposed new, single piece of legislation, authorised officers 

will require different skills and expertise depending on the part of the new laws they are 

responsible for enforcing. 

RSPCA NSW and AWL NSW have extensive animal care expertise and access to animal care 

infrastructure, in addition to the law enforcement  expertise as approved charitable 

organisations under POCTAA. This leaves them uniquely placed to respond to animal cruelty 

issues, as they can both investigate offences and provide a high standard of care to animals 

they seize as a result of mistreatment. This is neatly complemented by NSW Police Forceõs 

law enforcement expertise and resources and has provided a robust enforcement framework 

for animal welfare laws in NSW. 

Given the robust arrangements already in place, the NSW Government did not support t he 

Select Committee into Animal Cruelty Laws in NSW recommendation to establish an 

independent  office of animal protection . 

Discussion Questions  

19. Do you have any comments on enforcement arrangements for the new laws? 

  


























